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VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL
PLANNING AND ENVIRONMENT DIVISION
PLANNING AND ENVIRONMENT LIST

VCAT REFERENCE NO. P327/2020
PERMIT APPLICATION NO. 1244/18

CATCHWORDS
Section 79 Planning and Environment Act 1987, Stonnington Planning Scheme, Activity Centre Zone –
Schedule 1, preferred maximum height, built form, impact on heritage streetscape, visual bulk,
overlooking, overshadowing, significant community benefit.

APPLICANT

FC (High St Windsor) Pty Ltd

RESPONSIBLE AUTHORITY

Stonnington City Council

REFERRAL AUTHORITY

Department of Transport

RESPONDENTS

Paul Hodge, Teresa Simmermacher, Frank
Tsokas, Sarah Benbow & Christopher Marr &
Others, Talieh Williams, Marc Morris,
Nicholas Tsihlakis, Andrew Hill & Cherie
Wilson and Ravida Group

SUBJECT LAND

196 - 206 High Street
WINDSOR VIC 3181

WHERE HELD

Melbourne

BEFORE

Alison Glynn, Presiding Member
Lorina Nervegna, Member

HEARING TYPE

Hearing

DATE OF HEARING

10, 11 and 12 August 2020

DATE OF ORDER

14 October 2020

CITATION

FC (High St Windsor) Pty Ltd v Stonnington
CC [2020] VCAT 1081
ORDER

Amend permit application

1

Pursuant to section 127 and clause 64 of Schedule 1 of the Victorian Civil
and Administrative Tribunal Act 1998, the permit application is amended by
substituting for the permit application plans, the following plans filed with
the Tribunal:
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Prepared by:

K2LD Architects and Interiors



Drawing numbers:

TP000, TP001, TP00, TP003, TP004, TP100,
TP101, TP102, TP103, TP104, TP105, TP106,
TP107, TP108, TP109, TP200, P201, TP202,
TP203, TP204, TP205, TP300, TP301, TP302,
TP500, TP501, TP502, TP503, TP504, TP505,
p506, TP510, TP511, TP515, TP516, TP517,
TP518, TP519, TP520, TP521, TP522, TP600,
TP601, TP605, TP700, TP701 and TP702: all
Revision T2. TP800, TP801, TP802 and
TP803; all Revision T2.



Dated:

25 June 2020

No permit granted

2

In application P327/2020 the decision of the responsible authority is
affirmed.

3

In planning permit application 1244/18 no permit is granted.

Alison Glynn
Presiding Member
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APPEARANCES

For FC (High Street Windsor) Pty
Ltd

For Stonnington City Council

Mr Chris Canavan, QC with Ms Carly
Robertson. They called the following
witnesses:


Mr Jason Walsh, traffic engineer



Mr Tim Biles, town planner



Mr Stuart McGurn, town planner



Mr Tony Dimasi, retail and property
economist.

Ms Mimi Marcus, solicitor. She called
the following witness:


Mr Craig Czarny, urban designer.

For Department of Transport

No appearance

For Paul Hodge, Talieh Williams,
Marc Morris, Teresa
Simmermacher, Nicholas Tsihlakis,
Sarah Benbow & Christopher Marr
& Others 1

Mr Christopher Marr

For Frank Tsokas and Rebecca
Doherty

Mr Frank Tsokas and Ms Rebecca
Doherty in person

For Andrew Hill & Cherie Wilson
and others.

Mr Andrew Hill and Ms Cherie Wilson

For Ravida Group

Ms Effie Tangalakis, town planner of Ask
Planning

1

Mr Mark Morris and Ms Tahliah Williams also attended in person for part of the hearing but their
main submissions were made by Mr Marr on their behalf.
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INFORMATION

Description of proposal

Construction of a mixed-use development
comprising ground floor food and drink
premises, shop and offices with six levels of
office building above. The proposal includes an
associated reduction in the car parking
requirements and alteration of access to a road in
a Road Zone Category 1

Nature of proceeding

Application under section 79 of the Planning and
Environment Act 1987 – to review the failure to
grant a permit within the prescribed time.2

Planning scheme

Stonnington Planning Scheme

Zone and overlays

Activity Centre Zone – Schedule 1 (ACZ1)
Environmental Audit Overlay (EAO)
Incorporated Plan Overlay – Schedule 3 (IPO3)

Permit requirements

Development of a mixed use building in ACZ1.
Use of office at ground level in ACZ1.
Alteration of access to a Road Zone Category 1.
Reduction in car parking requirements of clause
52.06.

Relevant scheme policies and
provisions

Clauses 11, 15.01,17, 18, 21.03, 21.04, 21.06,
22.05, 22.18, 37.08, 52.06, 52.29, 52.34, 65 and
71.02.

Land description

The site is occupied with a two storey
commercial building with a principal frontage to
High Street of 45.39 metres and a depth of 45.92
metres, creating a site area of 2084 square
metres. An existing crossover is located to the
west of the High Street frontage, which serves as
the main entry to the site. The rear of the
building interfaces with Victoria Street (a oneway local street) and there are two existing
crossovers for vehicle access.

Site inspection

An inspection was undertaken.

2

Section 4(2)(d) of the Victorian Civil and Administrative Tribunal Act 1998 states a failure to
make a decision is deemed to be a decision to refuse to make the decision.
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REASONS3
WHAT IS THIS PROCEEDING ABOUT?

1

FC (High St Windsor) Pty Ltd, (the applicant), is seeking to construct a
building, mainly for use as offices, along with some ground floor retail
space. Stonnington City Council (the council) failed to make a decision
about the proposal within the statutory period so the applicant asked the
Tribunal to review this deemed refusal of the council to grant a planning
permit for the proposal. Subsequent to this, the applicant circulated
amended plans to all parties that we substituted as the application plans at
the commencement of the hearing. These plans amended the form of the
building, including reducing the height of the building from eight to seven
storeys and amended the street wall presentation of the buidling.

2

Prior to the hearing the council advised that had it made a decision it would
have refused to grant a planning permit. Based on the amended plans the
council maintains that:


The excessive scale and height of the proposed building will have a
dominating and detrimental impact on the High Street streetscape and
fails to meet the height and massing requirements and guidelines of
Schedule 1 to the Activity Centre Zone (ACZ1).



The proposal does not respect and provide a sensitive built form
transition to nearby heritage buildings and fails to integrate with the
character of the Victorian streetscape.



The proposal fails to meet Council’s Environmental Sustainable
Design Policy at Clause 22.05 and Council’s Water Sensitive Urban
Design Policy at Clause 22.18 of the Stonnington Planning Scheme.



The proposal has not accurately considered the existing traffic impacts
in Victoria Street and subsequently, the proposal may generate
unreasonable traffic impacts on the local road network.

3

Having reviewed Mr Walsh’s traffic evidence the council advised at the
hearing that it was now satisifed that traffic impacts had been adequately
assessed.

4

A number of nearby landowners and residents also oppose the proposal.
They support the council position and also raise concern that the proposal
will overlook adjoining private open space areas, will result in excessive
visual bulk to adjoining residential areas and add to existing car parking and
traffic issues in residential streets behind the site.

3

The submissions and evidence of the parties, any supporting exhibits given at the hearing and the
statements of grounds filed have all been considered in the determination of the proceeding. In
accordance with the practice of the Tribunal, not all of this material will be cited or referred to in
these reasons.

VCAT Reference No. P327/2020
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5

Our role is to review the proposal to determine if a planning permit should
be granted for the proposal having regard to matters set out in the
Stonnington Planning Scheme (the planning scheme). We do so in
accordance with the starting position for the Tribunal, as if standing in the
shoes of the responsible auhority, to determine if the proposal is acceptable.
This accords with clause 65 of the planing scheme that states:
Because a permit can be granted does not imply that a permit should
or will be granted. The responsible authority must decide whether the
proposal will produce acceptable outcomes in terms of the decision
guidelines of this clause.

6

The relevant decision guidelines of clause 65 include the purpose and
provisions of the ACZ1, the Municipal Strategy and the Planning Policy
Framework along with matters set out in section 60 of the Planning and
Environment Act 1987.

7

From our consideration of these matters we find the proposal is
unacceptable. In summary, this is because we find the form of the building
is excessive and inapporpriate for its site context. While some elements
could be addressed by permit condition, we consider the number of matters
that require review cumulatively lead to a need for a new proposal to be
considered by the council through a new planning permit proposal. Our
reasons follow.

WHAT ARE THE KEY ISSUES?

8

9

In our view the key issues to consider in this application are:
a

Is the proposal consistent with the overall built form objectives,
requirements and guidelines for the WV-1 precinct and the broader
ACZ1 provisions?

b

Will the proposal result in unacceptable off-site amenity impacts?
This includes issues of overlooking, overshadowing and traffic issues.

We examine these issues in context of the proposal and its setting.

WHAT IS PROPOSED?

10

The proposal is to establish a seven storey commercial building in place of
an existing building that has an effective 2-3 storey building form. The
proposed building has a three storey street wall to the south side of High
Street. Above this, a four metre setback is proposed to the street, above
which rises three commercial levels in a singular plane of clear, translucent
and gloss glass panels as well as spandrel shadow boxes. Above this is then
one further clear glazed commercial level with a spandrel shadow box set
back a further five metres from High Street. The mid-level form is set in at
least 4 – 4.5 metres from each side boundary. To the rear, the building has
a two storey street wall which steps in to a third level 2.155 metres from the
street edge. Above this the building rises at a 48 degree angle to the top
level of the building. The building has a maximum height of 27.9 metres to

VCAT Reference No. P327/2020
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the top of the building with a 2.8 metre high rooftop services enclosure
sitting above this. Indicative images of the building form are set out in
figures 1, 2 and 3 below.

Figure 1 - Photomontage view of proposal from north-west

Figure 2 - Photomontage view of proposal from north-east

VCAT Reference No. P327/2020
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Figure 3 - Photomontage view of proposal from south-east (Victoria Street). Note the top of the building is not
exposed in the montage view.

IS THE PROPOSAL CONSISTENT WITH OBJECTIVES AND
REQUIREMENTS OF THE ACZ1?
Context

11

The site sits within precinct 4 of the Chapel Street Activity Centre, as
depicted in Figure 4 below. Precinct 4 - Windsor is identified as a
neighbourhood activity centre, as set out in figure 4. Directly north of the
site, north of High Street is Precinct 3, Prahran, that forms part of what is
described in the diagram as a major activity centre.

Figure 4 - Extract from section 1.0 of ACZ1 Schedule: Chapel Street Activity Centre Land Use and Framework Plan

12

Focussing investment and growth into activity centres is a key tenet of state
and local policy. At broad level state policy in clause 11.01-1S is to
develop sustainable communities through a settlement framework offering
convenient access to jobs, services, infrastructure and community facilities.

VCAT Reference No. P327/2020
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13

At a metropolitan level, clause 11.03-1S of the planning scheme seeks to
develop a network of activity centres linked by transport; consisting of
Metropolitan Activity Centres that are supported by a network of vibrant
major and neighbourhood activity centres of varying size, role and function.
This clause includes an objective to encourage the concentration of major
retail, residential, commercial, entertainment and cultural developments
into activity centres that are highly accessible to the community. This links
to Plan Melbourne that identifies Prahran / South Yarra as a Major Activity
Centre. Plan Melbourne does not set out boundaries to this centre,
deferring to local policy to do so.

14

Policy within the Municipal Planning Framework includes direction at
clause 21.04-1 to consolidate activity centres by promoting development
and expansion of each centre appropriate to its role and position in a
hierarchy that is set out in a table of the clause.

15

The table within clause 21.04 identifies the Prahran / South Yarra area
being as a ‘Group 1 – Principal’ activity centre, rather than its ‘major’
activity centre depiction in the diagram to ACZ1 set out above and the
terminology in clause 11.01 4. The table then defers to the ACZ1 and
Chapel reVision Structure Plan for strategic directions to apply in the
centre.

16

Chapel Street Windsor is identified as a neighbourhood activity centre in
clause 21.04-1 consistent with the ACZ1 diagram, but specifically a large
one, that can cater for everyday needs and wider specialty retail, office and
service markets. It also defers to the ACZ1 and Chapel reVision Structure
Plan for strategic directions to apply in the centre.

17

While the definitions of the principal, major and neighbourhood is slightly
confused between the ACZ1 and clause 21.04 there is a consistent
differentiation that land south of High Street, within the Windsor, or
Windsor Village precinct, has a lower order role to the South Yarra/Prahran
precinct. This is logical due to the finer grain building form that exists
south of High Street and the acknowledgement that while Windsor is highly
accessible 5, the focus of development across the broader activity centre is
focussed around the South Yarra Train Station and the Forrest Hill precinct
where there is a stronger hub of transport and activity agglomeration.

18

The ACZ1 schedule sets a range of relevant objectives and provisions that
apply across all four of the precincts that are:
For use:


4

5

To provide a diversity of retail, hospitality, entertainment,
medical and community and cultural uses and a range of

We note that previous metropolitan planning in Melbourne 2030 used a different hierarchy of
centres that included both Principal and Major Activity Centres. Current metropolitan policy does
not use the Principal Activity Centre term.
There is no dispute that the site is highly accessible being in walking distance to the Windsor and
Prahran Railway stations as well as access to tram routes on High Street and Chapel Street.
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employment choices including corporate, boutique and
incubator offices.


To provide flexibility for lower levels of buildings to be utilised
for a mix of uses.



To strengthen and expand the cultural and educational role of
community facilities within the Activity Centre.

For built form:


To significantly improve the public realm at the street level.



To ensure that new development responds sympathetically to the
Activity Centre’s historical urban fabric, identity and character.



To retain the prominence of places of cultural heritage
significance.



To encourage innovative, high quality and well-designed
buildings which complement the existing urban fabric and
mixed use character of the Activity Centre.



To create a vibrant, active place with passive surveillance of
streets and other pedestrian and public spaces.



To maintain appropriate levels of solar access to existing and
proposed public spaces.



To avoid the underdevelopment of land in the Activity Centre.



To realise the principles of Environmentally Sustainable
Development (ESD) and Water Sensitive Urban Design
(WSUD).

For amenity:

19



To enhance the liveability of the area and ensure that the
Activity Centre provides a high quality environment.



To protect and enhance amenity within the Activity Centre and
surrounding established residential neighbourhoods.

Our site sits in Precinct 4 – Windsor,6 that has area specific objectives.
Relevantly, these include:


To achieve a distinctive local neighbourhood centre and urban
village that retains a low scale and valued heritage streetscape,
with fine grain character throughout the precinct.



To support a built form that encourages small format shop fronts
at ground floor.



To encourage a diverse range of creative, educational,
residential and community uses within the precinct.

20

Section 4.4 of the ACZ1 schedule sets out design and development
requirements for the overall activity centre that correlate with built form

6

Described in the Section 1 plan (our figure 4 above) as ‘Windsor’ but in section 5.4 of the schedule
as ‘Windsor Village’.
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requirement diagrams in each precinct. Section 4.4 sets out that all nonmandatory requirements7 must be met unless an alternative proposal is
acceptable and guidelines, sitting underneath each set of requirements
should be met, where appropriate.
21

Of particular relevance to the proposal before us are height and massing
requirements that, read in conjunction with the precinct 4 built form
diagram, require a preferred maximum building height of 18 metres (5
storeys). Our site adjoins a heritage overlay where the requirements also
state a different height, street wall height and setback may be required.
Section 4.4 directs that the preferred maximum building height may be
exceeded if:


It can be demonstrated that a significant community benefit can
be achieved; and



It continues to meet the objectives, requirements and guidelines
in relation to visual impact and overshadowing with increased
upper level setbacks.

22

Neither of these circumstances are themselves mandatory requirements.

23

Interface setback requirements of section 4.4 direct:


A preferred maximum street wall height to High Street of 12 metres
with a preferred minimum setback above the street wall on High
Street of four metres. To the rear, facing Victoria Street, an interface
setback – Type 4 applies. This interface directs that built form should
not protrude outside a 45 degree building envelope above a 12 metre
high street wall.

Figure 5 - extract from section 4.4 – Interface Setback Requirements Table.



7

Where there are adjacent lots with existing or proposed habitable
windows and balconies, side boundary setbacks be at least 4.5 metres
from the title boundary above the podium level, up to a building
height of 27 metres with a further 5.5 metres set in above this height.

Noting there are also mandatory requirements that apply to some areas, but not to the site of our
review.

VCAT Reference No. P327/2020
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What do we need to assess?

24

The applicant relied on evidence that much of the building envelope is
compliant with the metrics set out in section 4.4. We accept that the rear
setback interface and front podium level street wall both fit within the
metrics set out. There was also agreement between the applicant and the
council that while the street wall to High Street slightly exceeds 12 metres
(at 12.8 metres) it was an acceptable height. The council is also not critical
that small non-compliances occur for the side setbacks above podium
height, generally resulting from differences in the boundary alignments.
We too are not specifically concerned with these smaller non-compliances
of the metric measures to the High Street streetwall and side setbacks.

25

The key metric exceeded is the preferred height. The extent of exceedance
is best set out in figure 6 where we have added in a black line marking 18
metres across the east elevation. Assessing if this metric should be
exceeded requires us not to simply address the height, but the overall
resulting volume that is derived from the additional height. This includes
consideration to the building as a whole, its street wall presentation (to both
High Street and Victoria Street) and the presentation of the building volume
above the street wall.

18 metre height
requirement

Figure 6 - East elevation of building. our notation of 18 metre height superimposed. Oher blue dashed lines identify
the ACZ1 schedule requirements, as included in the elevation drawing.

26

In making this assessment, that we set out below, we note the comments in
C&L International Holdings Pty Ltd v Stonnington CC 8 where the Tribunal
commented that ‘given the nature of the language used to express the
various objectives and guidelines within ACZ1, there will necessarily be
some judgement to be exercised in coming to a view about whether

8

[2019] VCAT 69 at paragraph 59.
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objectives and guidelines in relation to visual bulk and overshadowing are
met’. In this same decision the Tribunal also commented that
Also, in my view, the emphasis placed in [Bensons] on the fact the
ACZ1 distinguishes between ‘requirements and guidelines’ is of little
moment given that clause 4.4 clearly provides for discretion in
relation to both. The important point is that the language used in
relation to requirements and guidelines implies that a discretion can be
exercised. For example, any departure from a requirement needs to be
to the satisfaction of the responsible authority and guidelines should
be met.9

27

With these comments in mind we have addressed the relevant requirements,
guidelines and objectives of ACZ1 together, along with relevant design
policy at clause 15.01 and 21.06, reiterating that the starting point to an
assessment is to consider if the proposal is acceptable as set out in clause 65
of the planning scheme.

Presentation to High Street
Overall form

28

The building clearly presents as a large singular volume in both width and
height. Mr Biles’ evidence is that this volume is appropriate to the site
given the higher building form north of High Street including the Trilogy
building directly north of the site and the Maples building at the north-west
corner of Chapel Street and High Street.

29

Mr Biles referred to a long history of more prominent forms at key activity
centre corners such as at Chapel and High Street, referring to the Maples
Building. From our view of the street environs, both the view of a
pedestrian on the north side of the street and a more central view of the
street where both sides are visible, is that Mr Biles’ examples only
emphasise to us that north of High Street has always had a more dominant
built form than the south.

30

This is reinforced in the fact that the Maples building is a prominent four
storeys when the buildings on the south-east and south-west corner of
Chapel and High Streets are more modest two storey and three storey
buildings. Shopfronts facing High Street on the south side are
predominantly two storey Victorian era façades. This is quite different to
the building form that has developed to the north of High Street that
includes a number of buildings with higher street wall presentations with
the Trilogy building forming a landmark corner. This is also consistent
with the different roles and functions expected for sites north and south of
the street as set out in the ACZ1.

31

Mr Biles referred to a need for the Trilogy building and a building on the
review site to ‘talk to each other’ through mutual height. There is a need

9

C&L International Holdings Pty Ltd v Stonnington CC at paragraph 64.
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for any new building on the review site to have regard to the taller form to
the north but we do not see it directs a building of the height and form
proposed on the review site for the following reasons.
32

Firstly, we note the proposed building is not only as tall as the Trilogy
building but taller, albeit with different setbacks. The endorsed plans
provided to us for the Trilogy building show it has a maximum height of
24.53 metres to the top of its prominent High Street and Clifton Street
corner form10. This is approximately three metres lower than the overall
height of the building before us, excluding any roof plant, although we note
that much of the form before us is more set back from the street edge.

33

The assessment, however, is not simply about the numeric height. The
Trilogy building has a façade that is shaped to enclose roof plant that results
in a robust form. In a similar manner, we must address the overall form
before us, not simply if it is a comparable height to the building to the
north.

34

We also accept Mr Biles’ theory that it is a common approach to have
buildings of similar heights across from each other in a street but the
deliberate strategic parameters set out in the planning scheme for this area
do not call for such an approach. As a comparable example, there is no
suggestion by any party that to the south, the building should only be two
storey so as to ‘talk’ to the buildings on the south side of Victoria Street
given these sites to the south are in NRZ and therefore limited to two storey
development.

35

We share Mr Czarny’s view that the physical setting of the site, combined
with the strategic directions embedded in the ACZ1 are for building form to
step down from the higher form, north of High Street to a mid-rise form on
the south side of High Street to then transition to more constrained NRZ
land directly south of this.

36

Comparison was also made to a seven storey building at 168 High Street,
west of the review site. This nearby building is seven storeys but has an
overall height of 22.3 metres and is set back 10 metres from the street to
accommodate a heritage façade to the front of its site. While the setback
results from its heritage context, the resultant impact on the streetscape is of
a more modest, lower order presentation to High Street. It is also 7 – 8
metres lower in overall height to the building before us and its main façade
to the street is recessive not just due to its setback but also its muted tones
and form. It’s main façade to High Street is approximately 26 metres wide
and includes a more muted upper form due to its articulation and material
selection.

37

The building before us comprises a single plane of glazing in a mix of semireflective finishes that is 36 metres wide to High Street with a height that

10

The plans show the top of the form at 42.27 AHD and the ground level to High Street at 17.74
AHD.
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well exceeds the preferred maximum. We find this is simply not what the
ACZ1 metrics or objectives call for.
38

We cannot establish that the upper level responds positively to its existing
physical or emerging character. The height and massing guidelines of the
ACZ1 schedule seek to avoid unreasonable visual bulk when viewed from
the public realm by ensuing an appropriate scale form and articulation.
This is reinforced in objectives for the Windsor Village Precinct 4 that seek
a distinctive neighbourhood village and urban village that retains a low
scale and heritage streetscape with a fine grain character throughout.

39

Mr McGurn’s evidence is that the upper form avoids unreasonable visual
bulk when viewed from the public realm by ensuring appropriate scale and
proportion with varied upper level detail and setbacks to the topmost level.
Mr McGurn’s evidence is that the façade is highly articulated due to varied
glazing forms and spandrel detail. Mr Biles’ evidence is that the upper
form is visually distinctive with two volumes that ‘read as separate
elements in a united composition.’ He acknowledges that ‘being an office
building the degree of articulation is subtle’ but he considers ‘the
fenestration detail works to break down any sense of a long unrelieved
horizontal mass.’ When questioned about this at the hearing he maintained
that the singular plane of the upper levels still provided a sense of
articulation, or jointing, through the patterning of the glazing.

40

We disagree with both Mr McGurn and Mr Biles’ propositions. Our
considered review of the plans, photomontages and site conditions aligns
with Mr Czarny’s characterisation that the execution of the upper level
form, notably its height, breadth and singularity in form as it presents to
High Street means the volume above the street wall has too much
prominence and detracts from, or diminishes the more modest heritage
setting on the south side of High Street.

41

We find the sheer scale of the upper volume does not retain the prominence
of places of cultural heritage significance that adjoin the site as sought by
the objectives of ACZ1. Nor can we rationalise that it is sympathetic to its
adjoining heritage form or the ‘low scale’ valued heritage streetscape
sought for the Windsor Village. The extent of upper level form is
expansive and singular in its presentation that is quite in contrast to this
objective.

42

The variation in glazing treatment, while creating some visual distinction to
the adjoining heritage streetscape is not what we can determine is ‘highly
articulated’ or avoids unreasonable visual bulk when viewed from the
public realm of High Street as sought by the ACZ1 provisions. We agree
with Mr Czarny’s evidence that the width and form of the mid-form façade,
rising from the street wall presentation is too prominent due to its scale,
massing and materials. It is not an appropriate scale, form and articulation
sought by the combined objectives, standards and guidelines of the ACZ1
provisions applying the site.
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43

Mr Czarny’s evidence is that one commercial level in this mid-section
needs to be removed. We agree that at least one commercial level in the
wider section of the upper façade needs to be removed to reduce its
prominence to the street.

44

We consider that there also needs to be a review of materiality to make the
upper form a softer, more muted presentation in the heritage streetscape that
dominates the south side of High Street. We are not satisfied that it can be
addressed by permit condition as the impact of taking out a mid-section of
the building may result in more of the upper form being exposed. A more
nuanced consideration is needed to simply providing a glazed box as a
recessive form to the street given the likely long term exposure of both the
façade and western side of the building due to the size and formation of lots
to the west, along with the heritage overlay that applies to the High Street
frontages.

45

The width and exposure of the glazed form above the street wall requires
more comprehensive review, particularly if the upper storey becomes more
visually exposed due to a lower mid building form.

Street wall presentation

46

There are also issues we find with the capacity of the proposal to ‘improve
the public realm at the street level’ as sought by the overarching ACZ1
objectives and the specific objective of the Windsor Village precinct ‘to
support a built form that encourages small format shopfronts at ground
floor.’

47

These objectives are supported by public realm interface guidelines in
section 4.4 of the ACZ1 that state:

48



All ground floor street frontages should have a continuous active
frontage incorporating clear glazing, even for properties that
have multiple street frontages.



Locate entrances, doorways, awnings and fenestration to provide
a sense of passive surveillance.



Design building façades to engage passing pedestrian traffic.



Ensure that building entrances are visually prominent and
provide direct access to pedestrian routes.



Large expanses of blank wall, large service areas, bin storage
areas, car parking, roller shutters or continuous garage doors
should not be located along ground floor frontages.



Provide continuous and functional weather protection for
pedestrians without compromising the existing or future
presence of street trees.

Mr Biles’ evidence is that there is a patterning in the fenestration details of
the amended plans to hint at vertical ordering. His written evidence
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acknowledges that the pattern was more strongly identified in earlier
application plans.
49

We agree with the three planning and urban design witnesses that the street
wall height, at 12.85 metres, is slightly over the preferred 12 metre
maximum height, but is potentially an acceptable form in the street. This is
because it enables the three levels of adaptable floor space sought by the
ACZ1 provisions to be accommodated in the street wall along with a
parapet edge with an overall height that is not overly excessive to the
predominant Victorian facades that sit 2 – 3 metres lower.11

50

We agree with the comments of Mr Czarny that the façade detailing lacks
vertical proportionality so as to align better with the existing Victorian
shopfronts and is evident in the existing façade of the building currently on
the site. We accept there is a need to balance a need for more solidity and
vertical presentation with a desire to gain greater northern light through
greater glazing than what is provided in traditional Victorian shopfronts.
However, we cannot correlate how the detailing proposed with staggered,
wide glazed elements respects the more vertical rhythm of the existing
streetscape south of High Street or creates a village feel with small
shopfront presentation.

51

We also do not support the recessions in the ground floor façade that create
alcoves or potential points of concealment. While the ground floor is to be
glazed, the setbacks of entries will remain generally hidden, particularly at
night. There is no certainty that a view through glazing to recesses will
remain clear and lit. In an area where passive surveillance is highly
encouraged, we find the elements of recession unacceptable.

52

The alcove areas could be addressed by permit condition. However, we
consider the façade treatment requires more detailed design consideration to
establish a more vertical presentation that better aligns with the dominance
of fine grain Victorian shopfronts south of High Street. It is not for us to
redesign this project but to review what is before us. Our determination is
that the façade presentation before us is unacceptable for reasons we have
set out above.

Presentation to Victoria Street
Overall form

53

The applicant relied on evidence of Mr McGurn and Mr Biles that the form
and presentation to Victoria Street is acceptable as it meets the setback
metrics set out in ACZ1 and also reduces the extent of shadow to the south
side of Victoria Street thereby improving amenity in the street.

54

The council and residents who oppose the development submit that simply
because the building fits the volume set by the type 4 rear interface
condition it does not make the presentation acceptable. Mr Czarny drew a

11

The height somewhat varies, as some have parapets above their second levels.
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parallel to the notion that simply because a building may fit the metric set
by clause 55.04-1 for a side or rear setback for a residential building less
than four storeys, it does not directly follow that the design response is
acceptable, or that visual bulk is acceptable.
55

We agree that determining if the built form response is acceptable to the
streetscape requires a more considered response to stating that a numeric
standard is met. In any event the standard in this case is set with a context
that the overall building height will be 18 metres or five storeys. The
envelope is well exceeded when the height is added. This means the
angular form is more obvious in its extrusion beyond the preferred
maximum height.

56

As a tool to avoid visual bulk to more distanced views from rear yards and
windows in the residential neighbourhood to the south we accept that the
building will not present visual bulk that could be seen to be overly
dominating or enclosing to these spaces. Our concern lies with the impact
on the low form and generally finer grain character of Victoria Street. The
overly singular mass of the rear of the building is out of character with this.

57

We agree with Mr McGurn’s evidence is that:
At near range the stepped levels of the building will appear as a single
slope form. From this view and in more prominent views looking west
along Victoria Street toward the site the building will present as a
significant change from existing conditions. While there is ongoing
change occurring along High Street and the north side of Victoria
Street, the residential areas to the south will remain largely at their
existing scale on account of the Neighbourhood Residential Zone.

58

Mr McGurn’s evidence is then that the proposed form as it presents to
Victoria Street is acceptable as it is similar in height to other buildings north
of Victoria Street and sits in a very mixed context.

59

The only other seven storey building north of Victoria Street is further west
at 168 High Street. As we have already commented, this building has an
overall height of 22 metres and has a three storey street wall and stepped
back upper level at its 1- 5 Victoria Street address. The building at 1- 5
Victoria Street interfaces to other three storey form on the south side of the
street in the ACZ1 area. Heading further east from 1 – 5 Victoria Street the
building form is mixed. On the north side of Victoria Street there is a row
of small lots with two and three storey form directly west of the review site.
On the south side, out of the ACZ1 area, the building form generally lowers
to mostly single and double storey residential form in NRZ. This is the
form that sits directly south of the review site.

60

A five storey, 18 metre high building has been approved to the direct east of
the review site and includes an 11.4 metre high street wall to Victoria Street
with the upper two levels set in six metres behind this. Further east the
building form varies both north and south of Victoria Street. To the north it
is a mix of two storey street wall and old warehouse form. To the south
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there is a three storey, partly recessed building on the south side of Victoria
Street but generally the south has a lower more modest form. It is the view
of the building from this eastern end of the street where we are concerned
the building will be visible as a somewhat singular building mass rising up
unusually from the more modest residential character of this area.
61

The approved five storey building directly east of the review site will mask
some of this view, but the angular singular plane of the rear of the building
will be exposed across part of the setting due to its six metre setback of the
upper two levels as well as above the adjoining building form. We consider
the angular plane will be quite uncharacteristic to the area and unwarranted
in the circumstances where the interface is to a modest residential character
area where minimal change is expected.

62

Mr Biles was satisfied that with landscaping, the rear of the building will be
softer and blend into the streetscape. We note that this landscaping relies
on regular external maintenance by abseiling the building given the absence
of openable windows as an office building. We are aware of buildings that
rely on such arrangements successfully but it is a somewhat high
maintenance arrangement for the building form to rely on. We consider a
more acceptable form is one that is more recessive in its physical form. We
also note Mr Czarny’s comment that the angle of the roof and the hanging
nature of the planting means that the planting may block views and light
into the offices if not regularly maintained.

Street wall presentation

63

As with the High Street façade we accept there is a balance between
increasing glazing in the street wall to increase natural light into the
building and responding to the existing streetscape. Mr Czarny comments
that the extent of glazing is not a sympathetic response to the residential
hinterland that has a more solid masonry character.

64

This façade also needs review to better balance the need for consistency in
the generally more solid facades in the street and providing adequate
daylight into any building on the site.

Is there are significant community benefit that may outweigh these
concerns?

65

66

As set out in our paragraph 21 above, the preferred height of 18 metres or
five storeys may be exceeded ‘in some circumstances’ if:
a

A demonstrated significant community benefit can be achieved, and

b

The height continues to meet the objectives, requirements and
guidelines ‘in relation to visual impact and overshadowing with
increased upper level setbacks’.

In examining these considerations, it was agreed between parties that:


Both considerations need to be satisfied to meet the requirement.
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67



Meeting neither consideration, means the requirement is not met, but
this does not mean the proposal must fail. A proposal may still be
deemed acceptable based on the broader tests of the planning scheme.



Similarly, if both considerations are satisfied, and the requirement is
deemed to be met, the broader considerations to building design set by
policy, such as a clause 15.01 and the decision guidelines of clause 65
may still lead to a determination that the proposal is unacceptable.

We also note that:


There are no requirements or guidelines specifically relating to visual
impact in the schedule, however, there are a number of guidelines that
relate to ‘visual bulk’ which can be interpreted in a similar manner.



The second consideration can be read that ‘increased upper level
setbacks’, beyond the standard metrics of the schedule, may provide
an outcome that leads to the objectives, requirements and guidelines
for visual impact and overshadowing being met.

68

The top level of the building, as it faces High Street has an increased upper
level setback and the building envelope to the rear, facing Victoria Street
sits just within an extruded compliant envelope. We find, as an assessment
against the requirement for additional building height, these increased upper
level setbacks do not create an acceptable visual impact to High Street and
Victoria Street. This is because the mass of the upper form has too much
prominence and detracts from, and unreasonably diminishes, the more
modest heritage setting on the south side of High Street and the more
intimate, mostly residential character of Victoria Street.

69

Given we find the proposal fails to meet this second consideration, and
more broadly the objectives and policy for good design, there is not
necessarily a need for us to address whether a significant community
benefit is provided for in the proposal. We make some comment on this
matter given it was the subject of considerable submission to us at the
hearing about what might constitute a significant community benefit and
how this may apply to the proposal.

70

It was common ground between the council and the applicant that other
decisions of the Tribunal set some parameters for considering what a
significant community benefit might be and how it may be assessed. As set
out in C&L International Holdings Pty Ltd v Stonnington CC 12 ‘the
planning scheme does not define community benefit, nor does it provide
any parameters for understanding what is meant by the term ‘significant’.
A decision maker therefore inevitably needs to exercise some judgement as
to what constitutes a community benefit and, whether such community
benefit is significant.

12

At paragraph 58.

VCAT Reference No. P327/2020

4GVTKGXGFHTQO#WUV.++QP,WPGCV

Page 20 of 25

8GTKH[XGTUKQP

5KIPGFD[#WUV.++

71

As commented in C&L International Holdings Pty Ltd v Stonnington CC 13
… the term significant is not to be equated with ‘substantial’ or ‘large’
but rather that the benefit is to be important or of consequence. This
necessarily involves a subjective analysis of what is significant to a
particular community. …

72

We also find it particularly relevant that in Bensons Property Group Pty Ltd
v Stonnington CC14 the Tribunal found that a significant community benefit
‘is not established by merely delivering benefits or planning outcomes that
would be reasonably required to be provided under the zone provisions.’

73

The applicant submits the proposal offers a significant community benefit
by providing:

74



the development of premium office space in a location in need of this
development,



improved overshadowing outcomes for the southern footpath on
Victoria Street when compared with both existing conditions and
outcomes from a proposal based on a ‘compliant’ building envelope’;
and



removal an existing access to an arterial road.

We address each of these in turn below.

Provision of additional office space

75

The applicant relied on evidence of Mr Dimasi that an increased 8,000sqm
of office space in this part of the activity centre is a significant community
benefit as it will increase daytime activity into the centre, supporting local
retail activity and employment opportunities.

76

Mr Dimasi commented that the economic assessment behind Chapel
reVision identifies there is potential in the activity centre to add 115,200
sqm of office floorspace by 2031. His evidence is that with declining
activity in retail space there is a greater need to promote this potential
increase in office space as both a local employer and instigator of daytime
worker activity that in turn can support retailing in the area.

77

He acknowledged from questions in cross-examination that when adding up
approved office developments referred to in his evidence there is already
nearly 80,000 sqm of approved office floor space in the broader Chapel
Street Activity Centre. He commented that there is no certainty that this
approved space will be built. This may be true, but the same can be said for
the proposal before us. The only benefit is an additional 8,000sqm of
approved office space that will get the broader activity centre a little closer
to the estimated office use in 2031. A five storey office development, based
on the floor areas referred to in the application plans could still establish

13

At paragraph 86
[2017] VCAT 2155 at paragraph 33

14
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approximately 6,000sqm. So, the overall additional benefit is only 2,000
sqm more approved office space.
78

Mr Dimasi also referred to a 5 – 10,000 sqm office space being the ‘sweet
spot’ for attracting high quality, boutique office tenants. Providing a five
rather than seven storey office building would mean an office of
approximately 6,000sqm rather than 8,000sqm would occur, still within his
preferred range.

79

As Mr Dimasi reiterated in his evidence, the Windsor Village precinct
objective is to provide ‘a distinctive local neighbourhood centre that
continues ‘to provide an eclectic range of shops and mitigate the
displacement of small business.’ To do this it seeks to ‘encourage a diverse
range of creative, educational, residential and community uses within the
precinct.’ Office is not a specifically sought after use in this precinct,
although clause 21.04-1 acknowledges that large neighbourhood activity
centres across the municipality, of which Windsor is one, can cater for
everyday needs as well as specialty office and service markets.

80

Other precincts of the ACZ1 in the Major Activity Centre of Prahran /
South Yarra specifically refer to commercial use. As a principle the
Principal Activity Centre designation in clause 21.04-1 is to provide a
regional role accommodating larger scale retail uses and complementary
services to meet every day and speciality needs. The regional role of the
land further north in the ACZ1 is a logical location for where a higher order
agglomeration of uses is to be expected, due to the greater proximity to key
infrastructure such as the South Yarra Station and key landmark sites.

81

We also note that the proposal before us is to permit the use of office at
ground level but a permit is not needed for use above. Our consideration is
of the built form that is designed for office use, not the use itself. Given
that the office use does not need a permit and nor do some other alternative
uses the space may change in use over time. There is some benefit,
however, that the upper levels have a floor to ceiling height that allows for a
range of uses including office. We also note, however, Mr Czarny’s
evidence that there are some minor elements of the upper floor plates that
could be better designed for a functional office.15

82

In summary, there is nothing in the evidence put to us about the benefits of
providing additional approved office space in this building that leads us to a
view that a ‘significant community benefit’ is achieved by exceeding the
preferred height requirement. The additional height simply means there is a
capacity within the building to add some additional office space and
employment base that can add to the broader activity centre employment
base, in a precinct where commercial use is not part of the specific precinct
objectives.

15

For example, he notes the lift core and amenities on upper levels has an inefficient hall space to its
east.
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Shadow impact

83

The proposed street wall to Victoria Street is lower in parts than that of the
existing brick warehouse building on the review site. It was put to us that
this is a significant benefit as it results in a reduced shadow compared to the
existing street wall or a ‘compliant’ scheme 16 may produce.

84

The consideration of this matter derives from overshadowing guidelines
within section 4.4 of the ACZ1 schedule. These guidelines, that apply to
non-designated east-west streets, including Victoria Street, state:
buildings and works should not cast additional shadow to the south
side footpath of east-west streets between 9.00am and 3.00pm at the
Equinox. This guideline may not be achievable if the building heights
and setbacks specified at Clause 5 would result in overshadow to this
part of the footpath.17

85

The benefit purported is to meet a guideline of the ACZ1. The planning
scheme expressly anticipates that a compliant building may not meet this
shadow guideline and does not set out that meeting this guideline is a key
objective of the ACZ1. The relative objectives are to maintain appropriate
solar access to existing public spaces and to improve the public realm at the
street level.

86

The shadow diagrams provided identify that a compliant envelope may
extend slightly more into the depth of the footpath, by about a metre, but
that between 9 and 10am the shadow from the proposed form and street
wall creates new shadow across the footpath to the west of the site, due to
the height of the building. So, while the numeric guideline may be met, the
qualitative outcome is new shadow on the south side footpath for one extra
hour a day versus some reduced depth of shadow after 10am. We therefore
find that while the building leads to some benefit from some reduced
shadow overall, it is not a significant community benefit.

Removal of crossover to High Street

87

Removing the crossover from High Street is a matter that would be
reasonably required to be provided under the zone provisions when read
with clause 52.29. This is consistent with fact that the Department of
Transport does not oppose the development and Mr Walsh’s oral evidence
was that removing the crossover is a conventional requirement of the
Department.

88

There is nothing particularly significant about the crossover removal, rather
it is a matter conventionally required to meet the general acceptability tests
of the planning scheme in clause 65 when read with clause 52.29 and the
referral comments of the Department of Transport in relation to the
provisions of clause 52.29.

16

Being a straight 12 metre high street wall and 45 degree upper setback as set out in the Interface
Setback Requirement Table to clause 4.4.
Our underlining added.

17
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Conclusion

89

From our analysis above, we find that each of the benefits identified
provide some community benefit. However, none on their own, or
collectively together, are what we can determine to be significant
community benefit that would lead us to accept the other failings of the
proposal in an endeavour to achieve an overall net community benefit as
sought by clause 71.02-3 of the planning scheme.

WILL THE PROPOSAL RESULT IN UNACCEPTABLE OFF-SITE AMENITY
IMPACTS?

90

Given our above findings are that the proposal is not an appropriate design
we do not examine external amenity issues in detail. However, we make
the following comments to assist any future proposal that may arise on this
site.

91

We agree with Mr McGurn’s evidence that overlooking to the adjoining
properties to the east either have been addressed and can be confirmed by
permit condition to clearly show the treatment methods employed to the
east and west to prevent unreasonable overlooking.

92

We also agree with Mr McGurn that any overlooking to properties south of
Victoria Street is acceptable. This is partly because any windows and
secluded open space of properties south of Victoria Street have more than
met the usual test of a nine metre separation. Front windows of dwellings
south of Victoria Street, directly facing the proposed building, are also
already exposed to the street and therefore not currently secluded.

93

We are satisfied the potential overshadowing to residential terraces to the
east at 43-45 Victoria Street and 208-210 High Street is acceptable. With
this we note that Mr McGurn’s evidence was that the shadow impacts to the
east was acceptable. Mr Czarny acknowledged he had not specifically
addressed overshadowing to the street or to adjoining properties, it was not
an issue of concern to him.

94

Residents south of Victoria Street, including residents in Eastbourne Street
also raised concern about issues of visual bulk from the building. The
outlook from these properties would certainly change with the development
but our findings about the failure of the design relate to the streetscape and
general neighbourhood character sought for the area, not specific concerns
that the building will overtly enclose or hem in the outlook from individual
properties in a way that could be deemed an unreasonable visual bulk to
secluded private open space or outlook from habitable room windows.

95

Residents in Victoria Street and Eastbourne Street also raise concern that
the proposal will result in unreasonable additional traffic in their streets.
This is due to the sole access of the 64 space car park from Victoria Street.
The location of access only from Victoria Street is conventional and
consistent with requirements of the Department of Transport to have local
access from such streets so as to give priority in High Street to the tram
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service. There would be additional traffic from the development but we
accept Mr Walsh’s evidence that proportional to the traffic in the area it is
reasonable. It is not a reason for our refusal of the proposal. We also note
the council was satisfied from Mr Walsh’s evidence that the traffic impact
was acceptable.
96

Residents also contend that the proposal should provide more on-site car
parking to avoid users of the building from parking in the street. Firstly, we
note that parking in the local streets is a matter for the council to manage as
road manager.

97

While this site is not as proximate to premium station facilities of the South
Yarra Station it is still in an area that is well serviced by public transport
and also an area where traffic congestion is to be avoided. Managing the
supply of car parking to encourage a modal shift from private car use to
public transport is something to be supported. The reduced on-site car
parking provision is not a reason why we refuse this proposal.

ENVIRONMENTAL SUSTAINABLE DESIGN

98

Finally, we note that while one of the grounds of refusal was that the
applicant had not provided sufficient information to address Council’s
Environmentally Sustainable Development (ESD) and Water Sensitive
Urban Design (WSUD) policies. The council advised in its submission to
the hearing the council and the applicant had agreed the council’s concerns
could be addressed by permit conditions that were provided to the Tribunal
before the hearing.

CONCLUSION

99

For the reasons given above, the decision of the responsible authority is
affirmed. No permit is granted.

Alison Glynn
Presiding Member
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